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ABSTRACT

Recent decisions from Seoul District Court raise serious issues
regarding joint bidding for public contracts. Joint bidding can work
either pro- or anti-competitively in a public bid. When two or more
enterprises come together to bid on a public contract, they can bring
about new effects, such as efficiency-increase, synergy effect from
combination of capabilities and ideas. Law-making and executing
agencies in Korea even encouraged joint bidding. On the other hand,
joint bidding can have a profoundly anti-competitive impact,
especially if otherwise viable competitors collude to split the market
or make fake competition. Korean courts are struggling to balance
such pro-competitive effect with anti-competitive effect. The recent
decisions penalizing joint bidders who did not offend official public
tender rules threw out the threat of possibly serious criminal
prosecutions against join bidding.

This article draws attention of international authorities by arguing
that subtle and sophisticated economical and legal issues should be
resolved carefully in order to penalize joint bidders. The authorities
will do prosecute or ask prosecutors to file criminal law-suits against
joint bidders only with unambiguous evidence or significant effect of
anti-competitiveness in light of positive and negative effects of joint
bidding.



I. INTRODUCTION: REGULATION ON THE BASIS OF
DIFFERENT EVALUATIONS ON JOINT BIDDINGS

Joint bidding, as practices of submitting a single bid by one entity,
e.g. a joint venture, established by two or more firms, grew popular
in auctions/bids of public procurement or private competitive bid-
submission system. Meanwhile, they have received mixed
appreciations regarding its impact on the bids. Effect of a consortium
on the bid, similar to horizontal mergers, is diversified in terms of
the size of companies under the consortium, the number of firms
participating in the bid, synergy effect of a consortium, and so on.
The way that the price is offered for the auction/bid, moreover, can
affect the impact of a joint-bid on the competition. A joint-bid in the
price-sealed bid auction is less susceptible to collusion while one in
price-ascending bid auction, enabling cartelistic detection, is more
vulnerable to collusion.?

Each country has endeavored to design appropriate rules regulating a
consortium for a joint bid. Some countries in the EU have almost no
restriction against the formation of bid consortia while France allows
solo bidders to create a consortium as long as their object or result is
not to restrict competition.®> Meanwhile, the U.S. Department of
Justice has held on the regulatory approach by forbidding
competition-restricting joint bids.* However, in a private action
caused by the shareholders whose company was acquired by a joint
bid between private-equity funds, the District Court of Washington
held that plaintiff’s claim failed to state price-fixing of violation of
sec.1 of the Sherman Act under per se illegal or rule of reason
standard. It reasoned that the joint bid as price-fixing among rival
bidders in a corporate control context is not anticompetitive by
spreading the risks of acquisitions among bidders, allowing poorer
bidders to participate, and increasing rather than suppressing
competition.” It added that, under the rule of reason, the appearance
of being only two bidders prior to the joint bid in itself is insufficient
to find the market power of the joint bidder because any other firm
could have participated in the tender offer and the shareholders could
have rejected the joint bid.°

This paper argues that criminal enforcement against a joint-bid
should be supported by sound economic analysis proving that its
anti-competitive effect significantly outweighs its benevolent effect.
The analysis of this paper will be based on the price-sealed join-bid
in the context of a public construction bid among other bids. Chapter
2 of this article examines a recent decision of the Seoul District Court
which imposed criminal penalty on joint bidders, currently pending



at the Supreme Court for appellate review. Chapter 3 addresses
diverse aspects of joint-biddings by explaining indefinite relationship
between joint-bidding and anti-competitive effect. Chapter 4 points
out the problems of indiscreet criminal enforcement against joint-
biddings. Chapter 5 proposes rule of reason standard rather than per
se illegal as an analytic guideline of anti-competitiveness of a joint-
bidding. Finally, chapter 6 sums up arguments with conclusion.

II. HOLDING OF SEOUL CENTRAL DISTRICT COURT
REGARDING A JOINT BIDDING IN A PUBLIC
CONSTRUCTION BID

The Seoul Central District Court issued a decision holding that, when
enterprises, having competed with each other in a subway-
construction bid, agreed not to compete but divided the areas of
subway-construction, they violated Art.. 19 (1) of Korea's Monopoly
Restraint and Fair Trade Act(MRFTA), a provision prohibiting
companies from limiting contract partners or dividing markets.’

After deciding the illegitimacy of the collusion, the Court decided
that the circumstances that each enterprise, taking part in a bid for
respective zone distributed through the collusion, established a
consortium with other competitors, not participating in the former
collusion, indicated that the establishment of the consortium and its
consequential reduction of competition in the bid were another anti-
competitive practices. ® The Court held that, although each
consortium included small local company, the forming of the alliance
itself violated Art..19(1) of the Korea’s MRFTA. The Court imposed
additional criminal penalty on each enterprise which operated the
consortia.’

Meanwhile, sec.72(2) of Presidential Decree pursuant to Art. 25(1) of
Acts on Contracts to which the State is a Party(ACSP)' states that
when the head of each central government agency or the public
official in charge of contracts intends to conclude a contract by
competition, he shall conclude a joint contract as far as possible,
unless the joint contract is deemed inappropriate in light of the
purpose and characteristics of the contract. Art. 58 of MRFTA
acknowledges that this Act shall not apply to lawful acts of an
enterprise or an enterprisers' organization conducted in accordance
with other Acts and subordinate statutes. The Court opined,
nevertheless, the establishment of the consortium does not fall under
the realm of a lawful act under Art. 58 of MRFTA as an exception to
free competition in the business areas where strict public regulation is
necessary from the perspective of public interests.



Proposing such narrow interpretation of Art. 58 of MRFTA, the
Court analyzed each consortium in the respective zone of the subway
construction bid, thereby holding that operating such consortium
including a major competitor in the bid violates Art.19(1) of MRFTA
which prohibits companies from setting or maintaining price or
condition of a trade. Although the construction bid provider
encourages the establishment of a consortium, particularly with
bonus score to the consortium including a local company, and a joint
contract is deemed as necessary under the Presidential Decree of
ACSP, the Court held that the consortium including other
competitors as well as a local company is not exempted by MRFTA
Art. 58.

Without a concrete proof indicating anti-competitive effect, the Court
finally held that there are no other circumstances constructed as the
pursuit of efficiency for cost or construction techniques than
avoidance of competition. Following this statement, the Court even
stated that it surmised both the increase of the consortium’s cost
through its taking burden of a new member's draft cost and the rise of
the bid-winning price so as to compensate for the draft cost. The
reasonings reveal that the Court only through the pure conjecture
deems the consortium as anti-competitive without any evidence of
cost-increase or analysis of its impact on the competitive bid, and
imply that burden of proof for the economic impact of the joint
venture on competitiveness is in fact not on a prosecutor but on a
defendant.*!

The Court’s decision, that is an appellate review?, overrode the first-
leveled decision of Seoul District Court with its main reasonings on
the Presidential Decree under ACSP Art.72(2)&(3). The first-leveled
decision had dismissed complaints by holding that there is no clear
data sufficient to acknowledge that the consortium is intended merely
for the restraint of competition, and that construction of the
consortium falls under the realm of a lawful act to be exempted by
ACSP, and Presidential Decree, & Art.20 of Criminal Code™ in
Korea.™

I1l. DIVERSE ASPECTS OF JOINT-BIDDINGS: INDISTINCT
RELATIONSHIP WITH COMPETITIVENESS
1. Indefinite Effects Deriving from Joint-Biddings

The effect of joint-bidding on competitiveness does not lead to a
consistent result, but depends on economic circumstances in an
auction/bid, an industry, and a country. Moreover, even in the same
economic circumstances, the degrees of efficiency of joint-bidding
diverse according to the number, competitiveness, and locality of its



member companies.” Generally, a joint bidding is not firmly
compatible with competition except for some areas where
combination of labor and local techniques or foreign investment and
familiarity to local areas is required.'® However, such anti-
competitive effect caused by the joint bidding is insignificant in
quantitative analysis."” In the area where high degree of technologies
are required, e.g. the electricity sector, where competition is already
limited and strict technical requirement works as an entry barrier,
overall joint-bidding effect should be very carefully examined in
light of balance between positive joint-bidding effect and negative
effect of restriction of competition.*®

2. Negative Propensities of Joint-Bidding

As regards the competitive effect on a bid by joint bidding, theories
reveal different predictions.® Joint-bidding weakens the possibility
of aggressiveness of biddings since it reduces the number of
participants in a bid through a single joint-bid. Such reduction of the
number of participants tends to less competition and the increase of a
bid-winning price.® In other words, a bid-provider tends to pay more
to a bid-winner in cases of joint-bidding than in cases of single-bids.
According to an econometric research, a winning bid through joint
bidding went higher by 15% than one through several sole bids.?

3. Benevolent Propensities of Joint-Bidding

The possibility of joint bidding, however, goes high as total project
cost is high and estimated project duration is long.?> The result of
another research reveals, on the other hand, that a joint-bid is
required in spite of its (indigenous) anti-competitive effect, or that it
makes competition more intense when there is not sufficient financial
resource, technological capacity, or information.”® The OECD report
on competition in bidding markets confirms the former research by
citing empirical studies claiming that joint bidding did not, in fact,
reduce the number of bids but was a tool to diversify risk, weaken
liquidity- or capital constraints, and allow the sharing of private
information.?

Other factors in a market, e.g. stability of market shares, entry
barriers, the countervailing power of buyers/suppliers, & the nature
of the product, should be considered so as to deem a joint-bid
legitimate.”® As a bid market is unstable, and potential competitors
are expected to participate in the near future, a joint bid with highly-
combined market share can be classified as an allowed alliance.
When the power of a bid provider sufficiently outweighs that of



supplying companies in the market, the joint-bid can be treated as
legitimate. When the product or service as the object of a bid needs
sophisticated technology or mid- or long-term investment in a huge
scope, the joint-bid in the public auction/bid for the product is to be
encouraged or at least legitimized in light of the characteristics of the
product or service.

When there are economic benefits from a joint-bid, sufficiently
outweighing anti-competitive effect, the joint-bid with substantial
proof for efficiency improvement, for example, should be allowed. In
order to legitimize their joint-bid, joining parties are to demonstrate
that such efficiencies are likely to be caused by the cooperation.
Collaboration between a foreign company with much money but less
familiarity in locality and a local company with need of monetary
investment is one example of the efficient cooperation. Careful
determination of legitimacy based on economic analyses is necessary
to distinguish a phony joint-venture from benevolent collaboration.
From the economical standpoint, a standard that anti-competitive
effect significantly outweighs the benefit of joint-bidding shall be the
guideline which disallows a joint-bid working as a cartel.

4. Other Considerations for Distinguish of Benevolent Joint-bidding

Availability of less restrictive means for collaboration under law
other than a joint bid is another consideration for deciding violation
of the law. When a measure, e.g. a consortium only composed of
companies individually incompetent to proffer an effective bid, is
available as the least restrictive means, a joint bid including a
company capable for the bid can violate antitrust law as an activity
restricting competition. Meanwhile, when a consortium including a
competent company is encouraged or allowed by law, the joint bid
including a company with sufficient sources shall rarely be punished
with criminal enforcement.

IV. Indiscrete Criminal Enforcement against Joint-Bidding
1. Public Enforcement of Administrative Agency

With respect to enforcement of antitrust law in civil law countries,
public enforcement by an administrative agency, e.g. administrative
sanction or surcharge, has been a tool against an illegal cartel, used
frequently and conveniently by the agency in charge of competition
law enforcement. Korea’s Fair Trade Commission(FTC) in charge of
operating Monopoly Restraint and Fair Trade Act(MRFTA) has
issued surcharges as well as administrative sanctions against cartels.



Although the administrative sanctions have been rigorous, the
sanctions are considered to have limited retributive power
particularly against corporate individual colluders. Illegal profits and
monetary damages caused by a cartel are very difficult to calculate
precisely, thereby resulting in the imposition of lenient surcharges in
many cases.”® Criminal enforcement, especially with the threat of
imprisonment, as a complement to administrative sanctions on a
corporate entity, has been invoked by Korea’s antitrust law expert
encouraged by a rigorous criminal enforcement against cartels of the
U.S. Department of Justice.?’

2. Problems of Rough Criminal Enforcement against Business
Collaboration

When it matters the object of criminal enforcement, it is not good
that criminal penalty be imposed on overall scopes of cartels. As an
unambiguous division between a benevolent cartel and an
anticompetitive cartel seems difficult to be made in light of
benevolent effects of a cartel, introducing criminal enforcement as
the strictest sanction may press any kind of legitimate inter-company
cooperation, or generate a waste of huge amount of legal fee for
counseling about whether a business alliance is allowed or whether
inter-corporate activities are under criminal punishment®®.

Particularly, when criminal penalty can pierce into such gray
economic areas as prior regulations or guidelines for penal code are
not explicitly promulgated, fundamental principles for application of
criminal law shall be abided by. Unless such rules are followed,
enterprises will consider all most all collaborative practices among
enterprises being under criminal enforcement. Such strong threat and
less predictability about criminal penalty will lead to shrinkage of
even legitimate business activities and wastes of much legal
counseling cost.

Imprudent and harsh condemnation against information-sharing
among bidders can result in such negative effect as frustration of
businessman’ originality under the threat of criminal penalty. Such
originality, indispensible for businessmen to innovate their business
in spite of future risks, can function well only without the threat of
criminal punishment.?® Korea’s Supreme Court, recently, adopted
business-judgment rule which does not punish entrepreneurs taking
risks in their businesses with good faith but facing unintended
losses.*



One of the principles under criminal law is that criminal punishment
should be reserved for a joint bidding of which anticompetitive
effects sufficiently outweigh its causing benefits. The example is a
phony joint bidding, such as a tacit scheme of bid rotation or a
phantom bid.** When the degree of anticompetitive effects is more
or less around that of benefits of the joint bid, the careless application
of penal punishment shall disrupt sophisticated consideration of the
balanced effects by potential bidders as well as current bid
participants. Particularly, in light of situations of developing
countries where there are less financial resources and less technical
skills, criminal punishment strict enough to sacrifice benevolent
joint-biddings shall be drawn back.

3. EC Commission Notice Using Economic Criteria

As cooperation among competitors may have diverse effects on
efficiency and competition, criminal enforcement against an alliance,
unsupported by economical analysis of both negative and positive
effects, shall be withdrawn. European Communities(EC)
Commission Notice regarding guidelines on the applicability of
Art.101% of the EC Treaty to horizontal cooperation confirms the
point that economic criteria form a key element of the assessment of
the market impact caused by cooperation and the violation of
Art.101.%

Application of criminal provisions is effective in punishing collusive
behaviors among companies with their own capacity to carry out a
project or involving significant market power. EC Commission
Notice, on the other hand, approves collaboration among competitors
(i) which do not have independent capacities sufficient to operate
business or (ii) whose combined market share is low, or (iii) which
one of two collaborators has insignificant market share and does not
possess important resources.®

First, when competitors do not have sufficient capacities for a project,
a kind of collaboration, e.g. a consortium or a joint venture, can be
allowed. A research also approves a consortium consisting of the
companies which would not be able to offer or meet a winning bid
because the joint or consortium agreement does not restrict
competition.® It argued that a tender from a joint venture of
companies which would not have been able to win the bid will never
restrict competition which otherwise would have taken place.*
Rather, a consortium made up of competing companies with limited
capacities can bring about positive economic benefits through
reciprocal collaboration, information-pooling, and its synergy effect.
If such collaboration is not allowed among competitors with limited



capacity, winning of a project will go only to a large corporation with
sufficient capacity, thereby heightening current market barriers
against potential participants. Such a result will exclude participation
in a market through collaborative alliance between/among small and
mid-sized companies.

Second, so as to decide a market as concentrated, a market should be
defined,®” and its scope should not be de minis.®® When the scope of
market reaches a level beyond a tiny-scoped market, the higher a
combined market share of a joint venture, the more likely the market
goes concentrated. Market concentration, often assessed with an
indicator called the Herfindahl-Hirshmann Index(HHI), is high when
competitors have the significant market position.*® As market goes
concentrated, the information regarding prices or market strategy
grows important. In addition, the incentive for information-sharing
among competitors becomes significant, thereby increasing the
possibility of collusion.** Without the high combined market-share,
a joint bid through information-sharing may be approved for
potential economic benefits caused by collaboration.

Third, although the combined market share is relatively high, a joint
bid can be permitted when one of just two parties has an insignificant
market share and when it does not possess important resources.*
Such an alliance between the small company and mid- or big
company can bring about high synergy effect and benevolent
competitive impacts on the market through its strategic cooperation.
Combining important resources, however, can be led to the high
probability of collective production and marketing, thereby
increasing the possibility of market concentration.

4. Conflict with Evidentiary Rule of Criminal Procedure

Evidence rule under criminal procedure, beyond reasonable doubt,
should be abided by in enforcing criminal penalty in antitrust law
while evidence rule under civil procedure, preponderance of evidence
can still be applied to private actions of antitrust law, e.g. an action in
damages. A provision which presume the illegality of a collusive
behavior, e.g. MRFTA Art.19.5, is an inappropriate rule to be applied
as an evidentiary provision in criminal procedure of antitrust law as
the provision does not require the economic analysis for determining
the illegality of collusion, and shift burden of proof from a prosecutor
to defendants. The prosecutor can meet the illegality of a cartel with
the surmise of competition-restriction whenever he/she sees
concerted business practices. Such practices under the provision
conflict with the vital evidence rule that prosecutors should take
responsibility to prove overall elements of a crime.



V. Rule of Reason with Economic Analysis rather than per se
lllegal

1. Practices and Decisions in Countries with Accumulated
Experiences of Antitrust Law

(1) The U.S.

Countries with sound experiences of antitrust enforcement do not
demonstrate the same attitudes regarding a joint bid. The U.S. strictly
prohibits auction/bid from being influenced by an explicit price-
fixing.*? The U.S. antitrust practices demonstrate that the necessity
of a joint bid should be under careful examination if any firm can
obtain the object contract without collaborating with other
companies.*®

Courts in the U.S., both federal and state-leveled, have issued
decisions which require economic analysis for determining pro- or
anti-competitiveness of a joint-venture®. Seemingly anti-competitive
practices were not condemned under the per se illegal rule as
violation of sec.1 of the Sherman Act®, but were held as allowed
under the rule of reason when there is no sufficiency of economic
analysis indicating its anti-competitiveness.* The Court of Appeals
of the Second Circuit, through Columbia Broadcasting System Inc.
(CBS) v. American Society of Composers, Authors, & Pub.(ASCAP)
et. al, has held that the practices of blanket license*” should be
assessed not under per se illegal but under the rule of reason when
the opportunities for having deals with individual composers and
publishers are available.*®

State courts held, particularly, a joint-bid for public construction or
one through a joint-venture is held as not per se price-fixing, thereby
requiring actual inquiry into competitive conditions of a market
under rule of reason.*” The Court of Appeals of Minnesota, for
example, opined that the submission of a joint bid, a practice
provided for in the Minnesota Department of Transportation(DOT)’s
specifications for construction, does not necessarily discourage
competition and raise prices. Rather, the Court held that, unless the
joint bid is so facially anticompetitive that inquiry into market
conditions is unjustified, contractors’ joint endeavors could have
increased economic efficiency and enhanced market competition,
thereby requesting economical examination. In addition to the
economical study, the analyses of business-peculiar facts, the history
of the restraint, and the reasons for imposing the restraint are



necessary to decide whether the restraint impedes competition
unreasonably.>*

(2) The United Kingdom

Joint-biddings, including companies with strong market position,
were decided as legitimate by the U.K. competition authority. The
Office of Fair Trading of the U.K. approved joint bidding through the
acquisition by assessing, among other things, the probability of
intervention from the national or EU competition authorities with
penalty as well as the existent strong position of an acquired
company.

(3)Japan

Although prior bid-price setting is a price cartel, Japan does not
consider a price cartel as violation of antitrust law without careful
examination of circumstances, e.g. business customs and policy
coherence. A joint-bidding, consequently, is an area where antitrust
law has been rarely applied in Japan.

2. Joint-Bidding: More Than the Mere Sum of Those of Members

The U.S. District Court in Tennessee defined a joint venture as a
separate enterprise distinguished from its parent firms, which,
through integration of operations of the parent firms, has the
characteristic of new productive capacity, new technology, a new
product, or access to a new market.”® The definition demonstrates, in
itself, that the integration through a joint venture is the creation of
new productive capacity sufficiently outweighing the summing of
member firms’ capacities.” In other words, the whole capacity of a
joint venture should be more than the mere sum of those of its
member firms.>

> Integration Effect A joint-bidding, according to the same logic,
can be approved when it proves effect more than the sum of
respective bidders. Such effect of integration, analogous to so-called
synergy effect of a joint venture or merger, is caused by information-
pooling effect, cost-saving, and the promotion for aggressive
biddings. As a post-merger firm can hold wider networks reflecting
the merger and more powerful production bases from the
combination of resources than respective member firms would have,
a joint venture is able to possess extra-benevolent effect beyond the
mathematical sum of resources of its member companies. The effect
can come out through combination of information with technology,
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by business strategy supported by financial resources, or by risk
distribution along with financial advantages.

> Promotion of SMEs A joint-bidding can contribute to promotion
of small or middle-sized enterprises(SMES). Particularly, in a public
construction bid, SMEs are difficult to win the bid. Design costs for
drafts and specifications which are going to be submitted to and
evaluated by bid providers are heavy burden® for the companies
because the companies are not sure whether they can obtain the
project under the action. For fear that they may lose the bid, they
hesitate to invest many financial resources to drawing good
blueprints. Less aggressive bidding under less investment leads to
less competitiveness in the construction bid. The joint-bidding, which
includes small/ mid-sized firms, can lead to large-scaled investment
into the bid preparation process, thereby contributing to a more
competitive bidding result, or high-leveled draft.

<! Reduction of Competition On the other hand, a joint-bid can
reduce competition between competitors through offering the method
of co-operations. Sometimes, a joint-bid generates collusion.”” In the
U.S. where social policy for racial equality is emphasized, a U.S.
District Court held that a joint bid with the idealistic object of
prohibiting racial discrimination worked as a private conspiracy and
violated the Sherman Act since it excluded others’ participations in a
relevant market, which has been traditionally recognized clearly as
anticompetitive, e.g. horizontal allocation of a market.*®

3. Capacity Issue of Member Company

Judicial examination of settlement decree’s provisions in the U.S.
bid-rigging cases indicated that joint bidding between competitors in
a construction project is not allowed unless the project is unable to be
accomplished without a combination or competitively by just one of
the participants, or unless the joint venture is to produce a product
never made by any of its members.*® Pursuant to the judicial
principle, only a joint venture whose member companies have
insufficient capacities to accomplish construction project may be a
legitimate tool.

Under the careful consideration of cost and benefit caused by a joint
bidding, however, even combination of companies with sufficient
capacity for the project may be allowed to win the bid if benefit
through the joint bidding is proved to outweigh cost. Such benefit
will be illustrated as improvement of quality of a draft, or decrease of
the bid price as well as saving of draft cost. Meanwhile, cost will be
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calculated with increase of the auction/bid price under less
competition or reduction of bid-participating companies as a result of
restricted competition. Under the rule of reason, when overall benefit
outweighs cost out of a joint venture, the venture can be approved in
spite of its members’ sufficient capacities.

4. Necessity of Rule of Reason Standard

It is noteworthy that the restriction of a bid consortium among firms
does not always lead to aggressive biddings under competition. The
results are different, depending on the degree of synergy of consortia
among bid firms and among small firms.®® Particularly, when
synergy from the consortium including big firms is substantial and
the number of big firms is high, the restriction of the consortium can
produce negative impact on the auction/bid and efficiency in a
market.”* The argument is more applicable when synergy from the
consortium of small firms is small or trivial compared to that from
the consortium of big firms.

Auctioneers’ abilities to design auction rules for promoting
competition as much as possible can function in favor of joint
biddings. As auctioneers may impose various restrictions, e.g.
preventing bidders from sharing confidential information or from
teaming up with other competitors, a joint-bidding, not violating
issued auction rules although seemingly anti-competitive, shall be
less likely assessed as creating seriously anti-competitive impact on
the auctions.®> As bid providers, similarly, have powers to design
bidding rules to prevent collusion through a joint-bid and to reject to
make a joint contract, anti-competitive effect through a joint bid is
not so high as the joint bid appears. Especially, in criminal procedure
for imposing criminal penalty against joint bidders, imposing
criminal penalty on joint-bidding, which does not explicitly conflicts
with prior-issued auction/bid rules, lacks a reasonable ground without
proving unbearably serious anti-competitive impact on the
auction/bid.

5. Statutory Exemption Issue

Although a joint bid unreasonably restricted competition, a state
court in the U.S. held that such joint bid may have been statutorily
exempted as a joint venture permitted by the DOT of the state.®®
Similarly, Korea’s Act on Contracts to which State is a Party(ACSP)
encourages respective participant in a government construction
project to submit a joint contract, and the Presidential Decree for
ACSP makes mandatory a joint contract with a small local
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company.® In addition, Art.56 of MRFTA also acknowledges the
exemption from its application for activities pursuant to other laws
and decrees.®® Sharing information about each bidder’s valuation for
the object up for an auction/bid can make the bid/auction process
competitive through more aggressive bidding.®

V1. Conclusion: Reserving Abrupt Criminal Penalty against
Joint-Biddings

Creating and operating a consortium in a construction project have
been not a rare phenomenon in these days. Public procurement or bid
is not an exceptional area to the trend as the scope of construction
grows bigger and society goes more specialized. Korea’s law
encourages and even requires such an association between a
company with financial resources and a company with technical
expertise along with the local awareness.®” In such circumstances,
controversial issues regarding distribution and appropriation of
construction fee claims in the context of a joint venture/consortium
or joint contract have been decided and judgments have been
accungéjlated at South Korea’s courts with respect to the joint contract
iSsue.

Until recent judgments from Seoul District Court, the issue of
criminal law application, particularly with respect to ‘anti-
competitive effect of a joint venture’, has never been seriously
treated in South Korea. Although the possibility of fraudulent
avoidance of regulation of competition law is to be closely
scrutinized, lawful activities pursuant to related laws should never be
under criminal punishment unless their benefit-outweighing anti-
competitive effects are clearly proved by prosecutors. According to a
long-standing general principle of criminal procedure, prosecutors
shall prove beyond a reasonable doubt ® fraudulent acts,
distinguished from lawful acts. Other countries’ practices, including
even the U.S. enjoying the strictest antitrust law enforcement,
indicate that penalization of a joint venture and its members with
criminal penalty is to be decided not under per se illegal but under
rule of reason standard. Moreover, the practices explicitly reveal that
anti-competitiveness under rule of reason shall be verified with clear
evidences rather than mere conjecture. Electronic procurement
system for identifying bid-rigging symptoms called as ‘Bid Rigging
Indicator Analysis System(BRIAS)’, currently operating and being
contributed to discovering tacit bid-riggings with quantitative data in
South Korea, can provide actual helps to collect evidences on the
basis of economic analysis.70 Because, unlike a hard-core cartel
cartel, a consortium/joint venture operating as one entity has plenty
of room to consider its synergy effect, pro-competitive effect, or
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other benevolent economic effects, the association shall not be
decided as per se illegal without evidence reflecting its economic
conditions.

A target of criminal enforcement shall be, except a joint-
venture/consortium under concrete evidences proving anti-
competitive effect and its unlawful intents, confined to the
association consisting of major competitors with sufficient capacity
for the object construction and with significant market shares along
with important resources of production, in a not de minis contract/bid.
Even in cases of the former association, the imposition of criminal
penalty on the one created pursuant to other law and decrees, in the
light of diverse economic circumstances, shall be supported by
evidences on the basis of sound economic analyses demonstrating
anti-competitive impact of the association on public bid/procurement .

The rough deployment of criminal penalty against a joint
consortium/association without its economic analysis in the context
of a public bid conflicts with public procurement/bid law reflecting
diverse interests within the public system. It should be noted that
even the threat of criminal enforcement without proposing a clear
rule distinguishing a legal joint venture from criminal one can bring
about strategic avoidance of an innovative-integrating process, and
waste of time and money, e.g. legal-counseling fee, for forming a
cooperative entity in a public bid/procurement.
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