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ABSTRACT. This paper examines some specific issues relevant to awarding 
a contract that falls within the Public Sector Directive and analyses whether 
similar obligations as under the Public Sector Directive can be said to derive 
from the principles of the Treaties; therefore, making them applicable when 
awarding certain types of contracts not covered, or not fully covered, by the 
Public Sector Directive.  
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1. INTRODUCTION 

The EU Treaties as well as the EU Procurement Directives apply to 
certain public contracts when a contracting authority wishes to 
entrust a public task to a third party. 

According to the Court of Justice such contracts are regulated by 
secondary EU legislation to: ‘…ensure the free movement of services 
and the opening-up to undistorted competition in all the Member 
States’.1  

Therefore, adopting common procedures applicable for contracting 
authorities when awarding certain public contracts was found 
appropriate. However, for various reasons, not all types of public 
contracts fall within the Public Sector Directive. Three types of 
contracts that are either not covered, or not fully covered, by the 
Public Sector Directive are service concession contracts, contracts 
with a value falling below the thresholds in the EU Procurement 
Directives (henceforth, ‘contracts below the thresholds’), and 
contracts regarding services listed in Annex II B to the Public Sector 
Directive (henceforth ‘B-service contracts’). 

The above-mentioned contract types are referred to as ‘the three 
types of contracts’. 

The Public Sector Directive does not cover these types of contracts 
because the EU legislator did not intend for it to be necessary to 
follow the detailed procedural rules in the Directive when awarding 
one of these types of contracts. Nevertheless, not covering these 
contracts fully by the Public Sector Directive does not mean that 
these types of contracts are entered into less frequently or are not of 
interest to economic operators. Indeed, service concession contracts 
are essential, particularly when contracting authorities need to 
mobilise private capital and know-how in order to supplement scarce 
public resources. In this context these contracts are an attractive 
means executing projects of public interest.2 Furthermore, the value 
of contracts below the threshold amounts to 12 percent of the total 
government and utility expenditure on works, goods and services.3 
Finally, as concerns B-service contracts regarding sectors such as 
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education, health and social services these amount to 36 percent of 
the total government and utility expenditure on works, goods and 
services.4  

Consequently, the three types of contracts are frequently of interest 
to economic operators (domestic as well as non-domestic, depending 
on the contract in question). The Commission even calls the lack of 
secondary law for service concession contracts a loophole, that gives 
rise to: ‘serious distortion of the internal market, in particular limiting 
access by European business (…) to the economic opportunities 
offered by concession contracts.’5 

Contracting authorities are obliged to follow the EU Treaties and the 
principles derived there-in when awarding one of the three types of 
contracts. The case law from the Court of Justice has shown that the 
principles of the EU Treaties imply certain positive obligations for 
contracting authorities that must be observed before a contract can 
be awarded and signed. 6  However, the precise content of these 
obligations is unclear. Overall, the principles of the EU Treaties create 
a separate regime for the three types of contracts, which aim to 
ensure that contracting authorities protect the interest of economic 
operators by creating competition for the contract and guaranteeing 
that economic operators are treated equally in tandem with the 
overall aim of the EU procurement rules.  

The application of the principles of the Treaties might lead to 
obligations similar to those required under the Public Sector Directive 
because many of the provisions in the Procurement Directives are 
merely expressions of the principles. Thus, some of the requirements 
in the Public Sector Directive may be ‘transferred’ to apply when 
entering into one of the three types of contracts, or the Court of 
Justice may find inspiration in the Procurement Directives as to which 
requirements apply when interpreting the principles of the Treaties. 
However, even though a few cases have appeared before the Court of 
Justice on specific matters,7 whether obligations similar to those in 
the Public Sector Directive will apply when awarding one of the three 
types of contracts remains to be seen. 

This paper examines some specific issues relevant to awarding a 
contract that falls within the Public Sector Directive and analyses 
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whether similar obligations as under the Public Sector Directive can 
be said to derive from the principles of the Treaties; therefore, 
making them applicable when awarding one of the three types of 
contracts. The paper will not discuss whether the principles of the 
Treaties contain an obligation for contracting authorities to advertise 
the contract beforehand.  

 

2. ARE THE RULES OF THE PUBLIC SECTOR DIRECTIVE 
TRANSFERRABLE? 

For various reasons the Public Sector Directive does not cover the 
three types of contracts. Therefore, the most logical conclusion is that 
the rules of the Public Sector Directive do not apply for such types of 
contracts. On the other hand, arguably many of the provisions in the 
Directive are merely expressions of the principles of the Treaties; 
therefore, they apply for such contracts.  

Advocate General Fennelly argued in her opinion to Telaustria that 
the transparency obligation does not ‘… require the awarding entity to 
apply by analogy the provisions of the most relevant of the 
Community procurement directives.’ 8  Others have suggested that 
some requirements could ‘…be imported into the Treaty, also, 
through the Treaty’s transparency obligation.’9 Thus, the court may 
find inspiration in secondary law (here, the Public Procurement 
Directives) to apply similar obligations under primary law (here, the 
principles of the Treaties). Treumer and Werlauf call this use of 
secondary law the leverage principle.10  

The question of whether some rules in the Public Sector Directive 
apply has been the subject of a few cases on specific matters before 
the Court of Justice. In Commission v. Ireland, the question of 
weighting award criteria for a B-service contract was being disputed, 
and the Court of Justice stated in that regard that  

 

‘…it would be necessary for the specific rule governing the prior 
weighting of the award criteria for a contract falling within the 
ambit of Annex II A to the Directive to be regarded as 
constituting a direct consequence of the fact that the 
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contracting authorities are required to comply with the principle 
of equal treatment and the consequent obligation of 
transparency’ [emphasis added].11  

 

Thus, emphasising that the rules could not apply as a consequence of 
the Directive, but must be found within the Treaties (which the Court 
found that it did not). 

Another recent case Strong Segurança SA, addressed whether Article 
47(2) of the Public Sector Directive applied when entering into a B-
service contract. In the case, the undertaking Strong Segurança SA 
had submitted a tender and based its financial standings on a third 
undertaking. According to Article 47(2) of the Public Sector Directive, 
this action is permissible for contracts falling within the Directive as 
long as the economic operator can prove ‘that it will have at its 
disposal the resources necessary, (…).’ Portugal had not provided for 
the use of Article 47(2) in its national legislation for B-services (which 
was not required).  

Regarding whether the provision was applicable for B-services as a 
consequence of the Directive, the Court stated that ‘… there is no 
indication from the wording of the provisions of Directive 2004/18, 
or from its spirit and general scheme, that the subdivision of the 
services into two categories is based on a distinction between the 
“substantive” and “procedural” provisions of that directive’ [emphasis 
added].12 Thus, according to the Court, neither the wording nor the 
spirit of the Directive required that Article 47(2) apply to B-services.  

Therefore, the relevance of the debate on the applicability of other 
provisions in the Public Sector Directive could be questioned because 
the Court clearly stated that the provisions of the Public Sector 
Directive do not apply to B-services.  

However, even though the Court found that the Directive did not 
apply, it went on to examine whether the principles of transparency 
and equal treatment could consequently result in the application of 
Article 47(2) to the case (if the contract was of ‘certain cross-border 
interest’). Thus, the Court acknowledges the possibility that 
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requirements similar to the rules in the Directive apply as a 
consequence of the principles of the Treaties.  

Regarding the principle of transparency, the Court found that ‘… the 
fact that an economic operator cannot rely on the economic and 
financial capacities of other entities has no connection with the 
transparency of the contract award procedure’ [emphasis added].13 
Thus, relying on another undertaking for financial capacity could not 
be derived from the principle of transparency and ‘…application of 
Articles 23 and 35(4) of Directive 2004/18 during the contract 
award procedures relating to such “non-priority” services is also 
intended to ensure the degree of transparency that corresponds to 
the specific nature of those contracts’ [emphasis added].14 By stating 
that the Directive already decided the amount of transparency for B-
services, it is doubtful that the Court will interpret other provisions in 
the Procurement Directives to apply as a consequence of the 
principle of transparency. However, at the same time, the Court did 
not make any reference to the transparency obligation (as this was 
already complied with). Therefore, it can be argued that the Court 
might not have ruled out exhaustively that some rules in the Directive 
could apply as a consequence of the principle of transparency.  

Regarding the principle of equal treatment, the Court found that not 
applying Article 47(2) could not give rise ‘…to any discrimination, 
direct or indirect, on the basis of nationality or place of 
establishment’ and that if Article 47(2) could be interpreted to derive 
from the principle of equal treatment, such interpretation could result 
in other obligations in the Public Sector Directive applying, such as 
‘…the qualitative criteria for the selection of candidates (Articles 45 
to 52) as well as the contract award criteria (Articles 53 to 55).’15 
Moreover, the Court found that such obligations would risk making 
ineffective the distinction between A-services and B-services laid 
down in the Directive.16 Thus, the Court found that Article 47(2) was 
not a consequence of the principle of equal treatment.  

The Court of Justice seems to conclude that since services are 
divided into two categories, the rules in the Public Sector Directive 
are not applicable to B-services. Nevertheless, the Court still indicates 
that the principles of transparency and equal treatment could lead to 
some obligations. However, for the rules of the Directive to apply, they 



POSTIVE OBLIGATIONS DERIVED FROM THE EU TREATIES 

643 

must be a concrete consequence of the principles of equal treatment 
and transparency; furthermore, the Court doubted that selection and 
award criteria could be such a consequence.  

With respect to the result, I find the Court’s approach in the case to 
be correct. Article 47(2) is a precise provision that does not leave 
much discretion in its interpretation; therefore, such a provision 
cannot be derived from the principles of the Treaties. However, had 
the Court come to the opposite conclusion; this would perhaps not 
have been surprising, as the Court was already willing to impose a 
transparency obligation when awarding such contracts (The 
Telaustria requirement to ensure a “degree of advertising”). 
Therefore, the Court might have concluded differently regarding other 
requirements of the Directive. Even though the question is highly 
relevant, the Court ruled without an opinion from an Advocate 
General. 

The Court of Justice’s ruling could be interpreted as its way to stop 
the development of a secondary regime for contracts outside the 
Directive. After Telaustria, many had criticised the Court for creating 
obligations that were not found within secondary legislation. Thus, 
Strong Segurança SA can be said to show that the Court has sought 
to stop the development of placing obligations on contracting 
authorities when awarding a contract that does not fall within the 
Directive.  

Nevertheless, despite the above cases, the question remains as to 
whether some of the elements contained in the Directive are already 
a consequence of the principles of the Treaties. For example, in 
SECAP,17 the Court of Justice could be said to have found inspiration 
in its case law and the rules of the Public Sector Directive. In the 
case, an Italian court asked the Court of Justice whether the 
principles of the Directive’s provision on abnormally low tenderers 
also applied to a contract that fell below the thresholds. According to 
Article 55 of the Public Sector Directive, a contracting authority can 
reject a tender that appears abnormally low, but not until the tender 
has been verified to be abnormally low. Thus, before rejecting the 
tender, the contracting authority is required to request explanations 
from the tenderers as to why the tender appears low. National Italian 
legislation stated that a contracting authority was obliged to reject 
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tenderers identified as abnormally low on the basis of a certain 
mathematical threshold. Despite the fact that there can be many 
reasons why a contracting authority wishes not to award a contract to 
a tenderer, with a tender, which is abnormally low (for example the 
risk of non-performance if the tenderer is bankrupt or similar), the 
contracting authority had in the case not rejected such a tenderer. 
The Court of Justice found that even though the contract fell below 
the thresholds, if a contract is of certain cross-border interest, the 
contracting authority was not permitted to exclude the apparently 
abnormally low tender based on a ‘…mathematical criterion laid down 
by the national legislation without allowing those contracting 
authorities any possibility of verifying the constituent elements of 
those tenders by requesting the tenderers concerned to provide 
details of those.’18  

The Court based its ruling on the fundamental rules of the Treaty on 
freedom of establishment and freedom to provide services and the 
general principle of non-discrimination and, thus, not on the rules of 
the Public Sector Directive. Even though the ruling was based on the 
Treaty’s principles, that the Court found inspiration in the case law 
applicable to contracts falling within Directive 2004/18/EC could be 
argued. The Directive does not allow the rejection of a tender that 
appears abnormally low before verifying the reason for the tender 
being low. Thus, the Court ‘transferred’ this situation to outside the 
Directive, meaning that the Court does not rule out that Member 
States are not allowed to have national rules regarding the exclusion 
of abnormally low tenders in their national system, but only that the 
contracting authority must conduct a verification process before a 
tender can be rejected. Thus, the Court also found that similar 
requirements under the Public Sector Directive apply outside the 
Directive. 

However, that the detailed rules in the Directive can be considered 
expressions of the Treaties’ principles is doubtful.19 The Directives 
are built on the principles of the Treaties; therefore, many Court of 
Justice cases are ruled upon using these principles. Thus, that some 
of the case law can be applicable to the three types of contracts is 
possible. Sections 3-5 discuss and examine some of the case law for 
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which the Court of Justice ruled on the grounds of the provisions in 
the Treaties.   

 

3. SPECIFICATIONS AND DESCRIPTION OF THE CONTRACT 

The principles of transparency and equal treatment imply that 
tenderers must know what they are competing for and how the 
procedure will be conducted. Thus, information on the subject matter 
of and the conditions related to the contract must be clear from the 
outset. The amount of details depends on the type of contract; hence 
making general statements on the minimum amount of information 
that must be provided to potential tenderers is difficult. Contracting 
authorities have wide discretion in describing the subject matter of a 
contract, regardless of whether described in functional or technical 
terms. 

To ensure equal treatment of tenderers and to create transparency, 
the information provided must be sufficient to convey the intent of 
the contract and how it will be awarded. In other words, what the 
contracting authority seeks to buy and how an undertaking will be 
awarded the contract must be clear. Thus, tenderers must be given 
sufficient knowledge of the contract to allow them to submit a 
competitive tender. 

A contracting authority is obliged to follow its own requirements, as 
stipulated at the outset of the competition, throughout the procedure 
to ensure transparency and equal treatment of tenderers. 20 
Furthermore, as the General Court has found the invitation to tender 
must specify clearly ‘the subject-matter and the conditions of the 
tendering procedure, and to comply strictly with the conditions laid 
down, so as to afford equality of opportunity to all tenderers when 
formulating their tenders.’21 Thus, the manner in which the tender 
procedure will be conducted must be clear from the outset.  

The contract must be described in an objective manner to ensure 
equal treatment of tenderers and to avoid potential discrimination 
and preferences for a domestic undertaking. Furthermore, the 
contracting authority may not include requirements contrary to the 
TFEU’s provisions on free movement, such as a requirement that the 
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tenderers should have an office at a specific location before 
submitting tenders, 22  or referring to a specific type of make. 23 
Furthermore, the contracting authority must accept certain types of 
documentation otherwise it would make participation more difficult 
for non-domestic tenderers. Thus, naturally, the principle of mutual 
recognition also applies when awarding one of the three types of 
contracts because it is found within the Treaty. 

 

4. PROCEDURES 

Changing the procedure along the way is not allowed for contracts 
falling within the Public Sector Directive. This was seen in the 
Wallonian Bus case. In that case, Belgium claimed that since it was 
not obliged to award the contract through an open procedure, it could 
have chosen a negotiated procedure and thereby no breach would 
have taken place.24 However, the Court rejected such an argument 
and found that even though the negotiated procedure could have 
been used, ‘…once they have issued an invitation to tender under 
one particular procedure, they are required to observe the rules 
applicable to it, until the contract has been finally awarded.’25 Thus, 
once a contracting authority has stated that a certain procedure will 
be followed, the contracting authority must ensure that the procedure 
is in fact applied. To ensure transparency and equal treatment, this 
also applies when awarding one of the three types of contracts. Thus, 
in the absence of a specific required procedure, stipulating from the 
outset how a procedure will be conducted is necessary. In that 
regard, the contracting authorities can choose to follow one of the 
procedures in the Public Sector Directive, combine the procedures or 
create their own procedure that fits the needs of the specific 
contract.26  

 

4.1. Negotiation 

Whether the contracting authority is allowed to negotiate with 
tenderers during a competition is a topic for discussion. Negotiating 
can be particularly relevant in complex contracts that require a 
certain dialogue and flexibility to ensure that the contracting authority 
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gets the best value for its money. However, negotiating can have a 
negative impact on the competition because it creates the risk that 
the principle of equal treatment will be breached. Thus, guaranteeing 
effective competition is one reason to conclude that negotiating 
should not always be allowed27 when entering into one of the three 
types of contracts.  

Under the first Works Directive, the Council and the Commission 
issued a common statement regarding negotiations in connection 
with the open and restricted procedure.28 According to the Council 
and the Commission, negotiations with candidates and tenderers in 
the restricted and open procedure: 

 

‘… on fundamental aspects of contracts, variations in 
which are likely to distort competition, and in particular 
on prices, shall be ruled out. However, discussions with 
candidates or tenderers may be held, but only for the 
purpose of clarifying or supplementing the content of 
their tenders of the requirements of the contracting 
authorities and provided this does not involve 
discrimination.’ 

 

The statement is linked to the Procurement Directives, but as these 
Directives do not explicitly ban negotiation, the statement has greatly 
influenced the content of the ban on negotiation.29 The extent to 
which this statement is a direct consequence of the principle of equal 
treatment determines whether the content of the statement also 
applies to the three types of contracts. In my view, the principles of 
the Treaties do not permit negotiation per se. Negotiation can create 
the risk of breaching the principle of equal treatment, but this 
possibility is not sufficient to rule out permitting negotiation. This view 
is also in line with contracts falling under the Utilities Directive, which 
always allows the use of a negotiated procedure when a contracting 
authority has published a call for competition in the OJ.30 Thus, it can 
be argued that at least if one of the three types of contracts has been 
put out for open competition, negotiating with the tenderers 
afterwards would also permitted. Negotiation is also permitted under 
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the Defence Directive because, as stated in Recital 47 ‘the contracts 
covered by this Directive are characterised by specific requirements 
in terms of complexity, security of information or security of supply. 
Extensive negotiation is often required to satisfy these requirements 
when awarding contracts.’ Thus, the principle of equal treatment 
does not lead to a ban on negotiation in these sectors, neither should 
negotiation be ruled out regarding the three types of contracts.31 This 
has also been the conclusion before the Danish Complaints Board for 
Public Procurement.32 

Nevertheless, if negotiation takes place, the contracting authority 
must provide the tenderers with the same information (principle of 
equal treatment). Furthermore, that contracting authorities are 
allowed to negotiate does not mean that substantial parts of the 
contract are always up for negotiating. Such a situation could result in 
a change in the contract, which would require a new ‘competition’ 
because other potential tenderers may have been interested in the 
contract if these conditions had been known beforehand.  

A review of the above-mentioned statement from the Commission 
and the Council shows that the subject can concentrate on two 
aspects: negotiations on fundamental aspects and clarifying or 
supplementing the content of a tender. The latter will always be 
permitted as long as the contracting authority allows for all tenderers 
to correct the same types of mistakes.  

The statement indicates that price and other fundamental aspects of 
the contract that are likely to distort the competition may not be 
negotiated, indicating that once a tender has been submitted, 
negotiation could lead to the tenderer changing parts of its tender, 
which may restrict the competition. The case law from the Court of 
Justice provided little guidance on what may be considered 
fundamental aspects of a contract. In Adia, a tenderer made a 
calculation error in price in its tender and was of the opinion that the 
Commission had breached the principle of equal treatment by 
refraining from contacting it to ensure that it could correct the 
mistake. The General Court found that the Commission had acted 
correctly by not asking the tenderer to correct the error. The 
Commission’s approach was in accordance with the principle of equal 
treatment, since contacting the tenderer allowed it to correct 
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elements other than price in the tender.33 In that regard, the Court 
emphasised that the calculation error was not particularly obvious, 
and stated that, ‘Any contact made by the Commission with the 
applicant in order to seek out jointly with it the exact nature and 
cause of the systematic calculation error would have involved a risk 
that other factors taken into account in order to establish its tender 
price.’34 

Possibly, the more complex a contract, the easier it is to justify that 
negotiation take place.  

4.2. Time limits 

The Public Sector Directive contains different time limits depending 
on the type of procedure and the amount of transparency provided for 
by the contracting authority. These time limits have been set to 
ensure equal treatment of tenderers and to give them sufficient time 
to prepare and submit a tender. In my view, that a particular time 
limit will apply cannot be derived from the principle of equal 
treatment. Giving tenderers the same information regarding the 
procedure and equally applying the time limit to all tenderers 
concerned is sufficient for fulfilling the principle of equal treatment. 

According to the Commission’s 2006 Communication, contracting 
authorities awarding a contract regarding a B-service or a contract 
below the thresholds must apply ‘appropriate time-limits’, and such 
time limits should ‘be long enough to allow undertakings from other 
Member States to make a meaningful assessment and prepare their 
offer.’ Thus, the communication does not state that a particular time 
limit applies.  

Some Member States have stated different time limits in their 
national legislation, whereas other let the contracting authorities 
impose appropriate time limits.35 Often, time limits in the national 
legislation are shorter than the time limits in the Public Sector 
Directive, and they tend to range from 10 to 15 days for applications 
and from 10 to 25 days for the submission of tenders. They may 
often be shortened in the case of electronic submission.36 

The principle of equal treatment requires the contracting authority not 
to change substantially the time limits once the procedure begins. 
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Changing a time limit for submission of tenders could have the effect 
of discriminating against potential tenderers that restrained from 
bidding on a contract because of a short time limit – at least in 
situations in which the prolongation is substantial. In a recent case 
before the General Court, Evropaïki Dynamiki v. Commission, the 
question of time limits for prolongation arose. The Commission 
prolonged a time limit by 35 days because it wanted to change the 
financial requirement of tenderers’ turnover to make the contract 
available to additional tenderers. The Financial Regulation did not 
contain requirements related to a precise time limit for such a 
prolongation. The General Court found that the time limit must be 
extended ‘long enough to allow interested parties a reasonable and 
appropriate period to prepare and submit their tenders (…) A time-
limit which is reasonable and appropriate is a matter to be 
determined in the light of the circumstances of the individual case.’37 
The Court found that a 35-day extension was sufficient and that the 
tenderers would have time to submit a bid.  

The length of the time limit depends on the type of contract. A 
complex contract may require a longer time limit compared with a 
contract concerning simple delivery of goods. The Commission’s new 
proposal for a Directive on Concession suggests setting a time limit of 
52 days (see Articles 37 and 38 of the Proposal) which is the same as 
the current Public Sector Directive). At the same time, the proposal 
for a new Procurement Directive suggests reducing the time limits in 
the public sector to 40 days. 38  According to the proposal on 
Concessions, ‘It has been decided to provide for concessions a longer 
deadline than in case of public contracts, given that concession 
contracts are usually more complex.’39 In my view, it should be for the 
authorities should decide on whether a longer time limit is necessary 
for concession contracts because such contracts may not always be 
complicated and may not require a longer time limit. In this regard, 
the contracting authority and tenderers may possibly agree on a given 
time limit, which is permitted under the Utilities Directive.40  
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5. AWARD AND SELECTION CRITERIA 

The award and selection criteria to be used and how these must be 
weighted and disclosed is a subject of utmost importance and 
relevance for contracts covered by the Public Sector Directive, as well 
as for contracts outside the Directive. Selection and award criteria are 
essential to procurement matters and are often the subject of 
complaints by economic operators that believe that procedures were 
not conducted properly. Selection and award criteria must be in line 
with the principles of the Treaties to ensure equal treatment and 
transparency, and, according to the Commission’s 2006-
Communication ‘to afford fair conditions of competition to all 
economic operators interested in the contract.’ 

Thus, it is submitted that when awarding one of the three types of 
contracts, the contracting authority must use selection and award 
criteria, but whether the authority needs to follow the same rules as 
in the Public Sector Directive is questionable. To recall, the Court 
found in Strong Segurança that if Article 47(2) of the Public Sector 
Directive could be interpreted to constitute a consequence of the 
principle of equal treatment, this interpretation could cause other 
obligations in the Public Sector Directive to apply, such as ‘… the 
qualitative criteria for the selection of candidates (Articles 45 to 52) 
as well as the contract award criteria (Articles 53 to 55).’ 41 
Additionally, according to the Court, such obligations would risk 
making ineffective the distinction between A-services and B-services 
as noted in the Directive. 42  Thus, whether other provisions apply 
outside the Directive must be determined solely based on the 
principles of the Treaties. Section 5.1 discusses selection criteria and 
section 5.2 discusses award criteria. 

 

5.1. Selection criteria 

Selection criteria relates to requirements for the undertaking whom 
the contracting authority wishes to engage in a contract with. In that 
regard contracting authorities may establish conditions for 
participation relating to an undertaking’s suitability to perform the 
task, the economic and financial standing of the undertaking or other 
conditions such as the technical and professional ability. Selection 
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criteria are a measure to ensure that the economic operator being 
awarded the contract is actually qualified to perform the task.  

Selection criteria is not a requirement for the contracting authority to 
use when awarding one of the three types of contracts, but when 
doing so these criteria must be objective and must apply equally to all 
undertakings. For example, setting selection criteria is not relevant 
when inviting only certain economic operators to tender for a 
contract. In such a situation, the contracting authority is assumed to 
invite only economic operators that it considers qualified.  

A contracting authority cannot state requirements that restrict the 
free movement provisions, such as the requirement to have an office 
at a specific location before the submission of tenders,43 or imposing 
other requirements that non-domestic undertakings will have more 
difficulty fulfilling. 

The principles of transparency and equal treatment call for 
candidates to be selected on the basis of known objective criteria. 
Thus, if the contracting authority wishes to use selection criteria, it 
must state the criteria in the tender documents. Otherwise it will 
make it impossible for undertakings to know whether they should bid 
for a given contract.  

The Public Sector Directive contains provisions on exclusion of 
tenders and selection criteria. Some of these requirements are 
mandatory for the contracting authority whereas others are voluntary. 
Other provisions contain general requirements on the economic 
operators’ ability to perform the contract in question. 

Mandatory grounds to exclude tenderers are found in Article 45(1) of 
the Public Sector Directive. According to the provision, a contracting 
authority must exclude an economic operator under certain 
conditions, such as if the economic operator participated in criminal 
activities including corruption, fraud and money laundering. Even 
though the provision is relevant for obvious reasons, in my opinion 
the requirement cannot be found to be a consequence of the 
principles of the Treaties. Thus, for the contracting authority to apply 
requirements similar to those in Article 45(1) when awarding one of 
the three types of contracts will not be mandatory.  
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Article 45(2) of the Public Sector Directive addresses voluntary 
grounds for exclusion. According to this provision, the contracting 
authority can exclude an economic operator for several reasons, such 
as if the operator is bankrupt, is being wound up or has been found 
guilty of grave professional misconduct. The Court of Justice has 
stated that the previous Article 29 in the Service Directive, which is 
equivalent to Article 45(2), addresses the only limits to the power of 
the Member States in the sense that they cannot provide for grounds 
for exclusion other than those mentioned therein, and that power of 
the Member States is also limited by the ‘…general principles of 
transparency and equal treatment.’44 Thus, because the Court refers 
to the principles of the Treaties, it is arguably only permitted to apply 
the grounds for exclusion stated in Article 45(2). Thus, in relation to 
the three types of contracts, the only grounds for exclusion based on 
the economic operator must be those set in Articles 45(1) and 
45(2),45 and it is submitted that contracting authorities are free to 
apply these grounds for exclusion because they do not go beyond the 
principles of the Treaties.46  

5.1.1. Allowable selection criteria 

Articles 46–48 of the Public Sector Directive contain voluntary 
selection criteria that are linked to the technical or economic capacity 
of an economic operator. The contracting authority is free to apply 
these criteria, but other criteria may also apply.  When setting criteria, 
the principle of proportionality, which requires that criteria are 
disproportionate to the subject of the contract, must be observed. 

In Serrantoni, the Court of Justice found that the national Italian 
legislation that automatically excluded members of a permanent 
consortium from participating in a tender procedure was not valid 
since it constituted ‘… discrimination against that form of consortium, 
and does not therefore comply with the principle of equal 
treatment.’ 47  Thus, when a contracting authority sets selection 
criteria, these cannot discriminate against undertakings that have 
organised themselves in a certain way.  

When selecting candidates, the contracting authority can require that 
the economic operator has a certain authorisation or similar 
qualification. Nevertheless, when setting such a requirement, the free 
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movement rules must be ensured. For example, requiring that a non-
domestic operator must be a member of a domestic association is 
not permitted.48  

Excluding a tenderer on the grounds that it did not submit the 
required documents and information to the contracting authority is 
possible. According to the Court of Justice, in Storebælt, ‘the principle 
of equal treatment of tenderers requires that all the tenders comply 
with the tender conditions so as to ensure an objective comparison of 
the tenders submitted by the various tenderers.’49 Thus, if a tender 
has not complied with the stated conditions, for example, lack of 
submitting certain documents, it is possible to exclude such an 
undertaking.  

Excluding tenderers has been the subject of quite a few cases in 
Denmark – also in relation to B-services and contracts below the 
thresholds. For example, in Keto Vikar ApS v. Københavns 
Kommune50 (regarding a B-service contract), the Board found that the 
contracting authority had a duty to reject an application from an 
economic operator that did not submit a certain declaration, which 
was required in the tender material. If the contracting authority had 
accepted such a tender, the authority would, according to the 
Complaints Board, have acted contrary to the principle of equal 
treatment.  

 

5.2. Award Criteria 

5.2.1. Allowable award criteria 

According to the Public Sector Directive, when awarding a contract 
the criterion ‘lowest price’ or ‘most economical advantageous tender’ 
must be used.51  

However, that only these two award criteria were found appropriate 
for contracts under the Public Sector Directive (as well as the Utilities 
Directive) does not mean that other award criteria could not satisfy 
the principles of the Treaties when awarding one of the three types of 
contracts. However, the award criterion must be objective. Therefore, 
it is possible for the contracting authority to use award criterion such 
as ‘most environmentally best tender’ or only use quality as an award 
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criterion. Thus, in my view the overall award criterion does not need 
to be ‘lowest price’ or ‘most economical advantageous tender’. 

Once a contracting authority has stated the overall award criteria, 
using several sub-criteria is possible. Article 53 of the Public Sector 
Directive lists a set of criteria to be used when awarding a contract 
falling within the Directive. The list is not exhaustive.52 When setting 
award criteria under the Public Sector Directive, the criteria must aim 
to identify the economically most advantageous tender.53 However, 
this will not inevitably be the case for the three types of contracts 
because price is not required to be a criterion.  

The Court of Justice held in Concordia that environmental criteria 
were permitted if they fulfilled four conditions. Firstly, they must be 
linked to the subject matter of the contract (section 5.2.2). Secondly, 
they do not confer an unrestricted freedom of choice on the authority 
(section 5.2.4). Thirdly, they must be expressly mentioned in the 
contract documents or the tender notice (section 5.2.3). Fourthly, 
they must comply with all of the fundamental principles of EU law, in 
particular the principle of non-discrimination.54  

The final criterion, which requires that the principles must comply 
with the fundamental principles of the Treaty, will naturally apply for 
the three types of contracts. 55  It is submitted that these four 
principles will apply when awarding one of the three types of 
contracts, which will be discussed below. 

 

5.2.2. Linked to the subject matter of the contract 

According to case law from the Court of Justice for contracts falling 
within the Directive, award criteria must ‘be linked to the subject-
matter of the contract.’56  

Even though the Court bases this requirement on the fact that this is 
due to the criteria ‘most economically advantageous tender’,57 it is 
my opinion that also when awarding one of the three types of 
contracts it is necessary that an award criterion must be linked to the 
subject matter. The Court stated in Concordia that ‘…Since a tender 
necessarily relates to the subject-matter of the contract, it follows 
that the award criteria which may be applied in accordance with that 
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provision must themselves also be linked to the subject-matter of the 
contract.‘ 58  This will also apply to the three types of contracts, 
because a contract must be awarded on the basis of the subject of 
the contract and not on the basis of who will perform the contract. For 
tenderers to compete on something other than the contract makes 
little sense. Thus, I submit that award criteria for the three types of 
contract must be ‘linked to the subject matter of the contract.’  

However, certain criteria, such as environmental and social criteria, 
can possible be used to a further extent than under the Directive,59 
primarily because elements such as price do not need to be a part of 
the assessment, making room for other criteria such as experience, 
environmental and social consideration to be used instead. However, 
according to the EVN case, the principle of equal treatment requires 
that contracting authorities effectively verify whether tenders meet 
the award criteria.60 Thus, setting some requirements on the criteria 
to be used as verification becomes important to guarantee the award 
is transparent and non-discriminatory.  

Under the Public Sector Directive, in all cases the contracting 
authority must ensure that a selection phase and an award phase 
take place. An evaluation of the two phases can take place 
simultaneously, but ‘…the two procedures are nevertheless distinct 
and are governed by different rules.’61 The selection phase concerns 
the tenderers’ suitability to perform a given task, whereas the award 
phase is an evaluation of the tender submitted for the specific 
contract in question. A highly relevant (and debated) question is 
whether elements linked to the suitability of a tenderer, such as 
tenderers’ previous experience with the type of contract in question, 
are permitted to use during the award phase.62 

This question arose in Lianakis in which the Court found that a 
contracting authority could not use as an award criterion the 
tenderers’ previous experience and manpower. Such elements could 
only be used during the selection phase. The Court based its ruling in 
Lianakis on the fact that an award criterion should be ‘linked to the 
subject matter,’ which in my opinion also applies outside the 
Directive. Thus, arguably the Court would come to the conclusion that 
evaluating experience should not be permitted when awarding one of 
the three types of contracts. Contrary, having only one phase is 



POSTIVE OBLIGATIONS DERIVED FROM THE EU TREATIES 

657 

permitted when awarding one of the three types of contracts. 
Therefore, experience could arguably be used as a criterion since no 
distinct selection and award phases exist. Thus, experience could be 
more frequently used outside the Directive.  

If a contracting authority wishes to use previous experience as an 
award criterion, it must be linked to the contract. Therefore, for a 
simple contract concerning goods, tenderers’ experience is not linked 
to the contract; thus, such criterion cannot be used. For certain 
service and works contracts, taking ‘experience’ into consideration is 
often relevant. In that regard it can be relevant that the contract are 
performed by persons that has previous experience and not just that 
the undertaking has experience. Thus, it can be relevant to make an 
evaluation of which persons the tenderer suggest should perform the 
actual contract. Thus, whether drawing a strict distinction between 
selection and award criteria can apply under the Treaties is 
doubtful.63 In its new proposal for a Directive, the Commission has 
suggested (in Article 66(2)) that contracting authorities be able to use 
experience in certain situations.  

 

5.2.3. Whether award criteria must be mentioned beforehand 

In theory, a lack of knowledge of the award criteria beforehand is 
equally true for all tenderers. However, not knowing the criteria 
beforehand also gives the contracting authority wide discretion that 
can lead to a more random choice and an unsuitable, non-
transparent situation. Thus, it is submitted that award criteria must 
be present before the submission of tenders. The award criteria need 
not be stated in the contract notice and can be disclosed at a later 
stage, provided that all tenderers receive the same information 
beforehand. In SIAC, the Court found that ‘… the award criteria must 
be formulated, in the contract documents or the contract notice, in 
such a way as to allow all reasonably well-informed and normally 
diligent tenderers to interpret them in the same way.’64  

In Universal Bau, the Court explicitly found that tenderers must have 
knowledge of the award criteria, and that this requirement follows 
from the principles of transparency and equal treatment. Thus, it is 
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submitted that the principle of equal treatment and transparency 
provides legal basis for the requirement to disclose the award criteria.  

Whether a contracting authority is required to publish its sub-criteria 
is a subject for discussion. 65  On the one hand, the principle of 
transparency requires that the sub-criteria describing the grounds on 
which a contract is to be awarded be stated. Setting a sole criterion 
such as ‘the economically most advantageous tender’ will not make 
tenderers aware of what the contracting authority are emphasising. 
Thus, sub-criteria must be stated.66 

Brown states that since full disclosure of elements is build on the 
principle of equal treatment and transparency, the Court of Justice 
‘…can be expected to find that the same duty of full disclosure 
applies equally to procurement procedures conducted under the 
Treaty.’67 I agree with this statement. The principles of transparency 
and equal treatment require the contracting authority to state the 
grounds for the award of the contract, which will allow the 
undertakings to be aware of what they are competing for.  

 

5.2.4. Weighting of award criteria 

Under the Public Sector Directive, a main rule is that the contracting 
authority weights the award criteria it intends to use, unless weighting 
the criteria can be justified as not possible. In the latter situation, 
listing the criteria in descending order is, according to Article 53(2) 
necessary. 

A requirement that calls for stating the weighting of the criteria 
cannot be found to be a consequence of the principles of the 
Treaties. Neither the principle of equal treatment nor the principle of 
transparency requires such a concrete assessment, which is also in 
line with the prior Procurement Directives that considered a list of the 
criteria in priority order as sufficient.68 

In Commission v. Ireland, the question of weighting award criteria for 
a contract regarding a B-service was disputed. In the case, the 
contracting authority set up seven sub-criteria for awarding the 
contract without stating the weighting of those criteria. However, the 
contract notice stated that, ‘the award criteria should not be 
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construed as being listed in descending order of importance.’69 On 
the day of the submission of tenders, the members of the evaluation 
committee received an evaluation matrix suggesting specific relative 
weightings. The Court found that ‘… the reference to the weighting of 
the award criteria in the case of a contract that is not subject to a 
provision such as Article 53(2) of the Directive does not constitute an 
obligation for the contracting authority.’70  

The Court found that the contracting authority’s failure to give 
tenderers access to the weighting of the award criteria before the 
date of submission of the tenders was not a breach of the principle of 
transparency. However, the principles of equal treatment and 
transparency imply an obligation for the contracting authorities to 
interpret the award criteria in the same way throughout the 
procedure. Thus, the contracting authority was not permitted to 
change the weighting after the opening of the tenders.  

In Intramed A/S v. Region Nordjylland,71 a Danish case before the 
Complaints Board of Public Procurement, the Board came to the 
opposite conclusion. Even though the decision came after the 
decision in Commission v. Ireland, the latter is not mentioned in the 
Complaints Board’s decision. Intramed A/S v. Region Nordjylland 
concerned a contract below the thresholds for an IT quality assurance 
system for registration of diabetes treatment. Regarding the award 
criteria, the contract notice stated that the contract would be 
awarded based on price, quality and the technical solution. Even 
though the criterion price was listed first, this criterion had the lowest 
weight. However, the contract notice did not state that it would be 
listed first. By having listed the criteria, the Complaints Board found 
that the contracting authority gave the tenderers the assumption that 
the criteria were listed in order of importance, which the Board found 
to be contrary to the principle of equal treatment and transparency. In 
Commission v. Ireland, the contract notice stated that the award 
criteria should not be construed as being listed in descending order 
of importance, but the various criteria were numbered 1 through 7. 
Thus, a small difference existed in the two cases.  

In my view, whether the result in the Danish case would have turned 
out differently had the contract notice stated that the criteria were not 
listed in prioritised order is not entirely clear. Mengozzi also argues in 
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his Opinion to Commission v. Ireland that the only reason for 
changing the criteria was because it was stipulated from the outset 
that the criteria were not listed in descending order.72  

I do not find the Court’s approach correct. A closer look at the 
principle of transparency shows that tenderers must be made aware 
of the criteria used when awarding a contract to ensure competition 
and compliance with the principle of equal treatment. This is 
especially the case when a certain criterion has more weight than 
other criteria. Otherwise, competition would be irrelevant, as 
tenderers would not know on which grounds they are competing. 
Nevertheless, as it stands, the Court of Justice case law seems to 
allow for the weighting of the criteria not to be stated and for the 
criteria not to be stated by priority as long as the contract notice 
states that the criteria are not listed. 

 

6. CONCLUSION 

 

First of all, that the provisions in the Public Sector Directive do not 
apply to the three types of contracts unless so stated (Article 21 for B-
services) must be pointed out. Strong Segurança and the 
Commission v. Ireland made this point clear. Thus, for obligations 
similar to those under the Public Sector Directive to apply to the three 
types of contracts, the obligations must be direct consequences of 
the principles of the Treaties.  

The Directive’s detailed requirements will not apply in the form in 
which they appear in the Directive, but when the contracting authority 
holds a competition regarding a contract outside the Directive, time 
limits must be long enough to allow undertakings to prepare their 
offers and the selection of tenderers. Moreover, the award of the 
contract must be based on objective criteria to create transparency 
and ensure equal treatment of undertakings.  

Thus, it is submitted that many obligations similar to those for 
contracts falling under Directive 2004/18/EC apply for the three 
types of contracts as a consequence of the principles of the Treaties.  
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Procurement Legislation’, part 1 SEC(2011) 853 final, p. 35, bearing in mind 
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5 Explanatory Memorandum to the Commission’s Proposal for a Directive of 
the European Parliament and the Council on the award of concession 
contracts COM(2011) 897 final, p. 2.  
6  Starting mainly with Case C-324/98, Telaustria Verlags GmbH and 
Telefonadress GmbH v. Telekom Austria AG, [2000] ECR I-10745.  
7 Joined Cases, C-147 and C-148/06, SECAP Spa and Santorso Soc. coop. 
arl v. Comune di Torino, [2008] ECR I-3565, Case C-226/09, Commission v. 
Ireland, [2009] November 18, 2011, (not yet reported), Case C-95/10, 
Strong Segurança SA v. Município de Sintra, Securitas-Serviços e Tecnologia 
de Segurança, [2011] March 17, 2011, (not yet reported). 
8 Opinion of Advocate General Fennelly delivered on May 18, 2000 in Case 
C-324/98, Telaustria Verlags GmbH and Telefonadress GmbH v. Telekom 
Austria AG, [2000] ECR I-10745, paragraph 43.  
9 Arrowsmith, S. (2005). S, The Law of Public and Utilities Procurement, 2nd 
edn. London, UK: Sweet & Maxwell, p. 194. Also Brown argues that some 
requirements from the Directives might apply outside the Directives, see 
Brown, A. (2007) “Seeing through transparency: the requirement to 
advertise public contracts and concessions under the EC treaty” Public 
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yet reported), paragraph 41.  
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13 Case C-95/10, Strong Segurança SA v. Município de Sintra, Securitas-
Serviços e Tecnologia de Segurança, [2011] March 17, 2011, (not yet 
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14 Ibid. 
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Serviços e Tecnologia de Segurança, [2011] March 17, 2011, (not yet 
reported), paragraph 42. 
16 Case C-95/10, Strong Segurança SA v. Município de Sintra, Securitas-
Serviços e Tecnologia de Segurança, [2011] March 17, 2011, (not yet 
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17 Joined Cases C-147 and C-148/06, SECAP SpA and Santorso Soc. coop. 
arl v. Comune di Torino, [2008] ECR I-3565. The case is commented by 
Ølykke, G. (2010) ”Abnormally low Tenders – with an emphasis on public 
tenderers” DJØF.p. 201. See also Sánchez Graells, A. “Public Procurement 
and the EU Competition Rules.” Oxford-Portland, OR: Hart Publishing, p. 323. 
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arl v. Comune di Torino, [2008] ECR I-3565, paragraph 35.  
19 In line with Arrowsmith, S. (2005). S, “The Law of Public and Utilities 
Procurement”, 2nd edn. London, UK: Sweet & Maxwell, p.194, footnote 65, 
who argues: ‘Obviously some of the more detailed rules regulating discretion 
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selection criteria in the public sector directives.’ 
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21  Joined Cases T-191/96 and T-106/97, CAS Succhi di Frutta v. 
Commission, [1999] ECR II-3181, paragraph 73. See also Case T-203/96, 
Embassy Limousines & Services v. European Parliament, [1998] ECR II-
4239, paragraph 85, and Case T-125/06, Centro Studi Antonio Manieri Srl v. 
the Council, [2009] ECR II-69, paragraph 87, where it was stated that the 
principle of transparency: ‘…implies an obligation upon the contracting 
authority to publish all precise information concerning the conduct of the 
entire procedure.’  
22 Case C-234/03, Contse and Others, [2005] ECR I-9315, paragraph 43.  
23 Unless the subject matter of the contract justifies such a reference and is 
accompanied by the words ‘or equivalent. This has been stated in 
Vestergaard for contracts below the threshold, Case C-59/00, Bent Mousten 
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